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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 

WASHINGTON FIELD OFFICE 

1 801 L Street, N.W., Siiite 100 

Wa^ngton, D-C. 20507 


Wilbert Harris, 

Complainantj 


John E. Potter, Postmaster General, 
United States Postal Service, 


Agency. 


EEOCNo. 100-2004-00143X 
Agency No. Ha-000-0132-02 

March 8, 2005 


ORDER ENTERING JUDGMENT 

For the reasons set forth in the enclosed Decision dated March 8, 2005, judgment in the 
above-c^tionedmatter is hereby entered. A Notice To The Parties explaining their a»peal rights 
IS attached. 

This office is also eticlosing a copy of the hearing record for the agency and a copy of the 
transcript for complainant and/or his/her representative. 

This office will hold the report of investigation and the complaint file for sixty dajs, during 

which time the ageocymayariangefortheir retrieval. Ifwe do not hear from theagencywittdn sixty 
days, we will destroy our copy of fliese materials. 


It is so ORDERED. 


For the Commission: 


Bnclosures 



Fiances del Toro 
Aduiimstrative Judge 
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CERTIFICATE OF SFttVTrF 


For tiinelin^ purposes, it shall be presumed tiiat the parties received the foregomg documeats 
iS, 2005, the foregomg docum^oits were sent ^na first class mail to the following: 


Wilbert Harris 
6108 State Street 
Cheverly, MD 20785 

Paul Bennett 
133 Defense Highway 
Suite 209 
Amiapolis, MD 21401 

Stephen Fuigeson 
United States Potal Service 
Capital Metro Area Law OfiSce 
400 Viigima Avenue, SW, Suite 650 
Washingtoii; DC 20024-2730 

Manager EEO Compliance and Ai^)e^ 
United States Postal Service 
Capital Metro Operations 
P-O. Box 1730 
Ashbum, VA 20146-1730 



Fran<y5sdelToro 
Admiiustrative Judge 
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EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 

WASHINGTON FIELD OFFICE 

ISOl L Sti^t, N,W„ Suite 1 00 

Washington, D,C. 20S07 


Wilbert Harris, 

Coznplainant, 


V, 


John E- Potter^ Postmaster General, 
United States Postal Service, 

Agency. 


EEOC No, 10O-2004-00I43X 
Agency No. HO-OOO-01 32-02 

March 8, 2005 


DECISION 

This D«;ision is bdng issued without a hearing, pursuant to 29 CFX § 1 614. 109(g)(3) 
(2002). On Octaba- 1,2004, the Agency filed a Motion for SmnmaryJudgnient Complainant 
filed an C^po^on to the Agencjr's Motion for Summary Judgm^t on November 1 9, 2004. The 
remaining procedural history is contained in the case file aiKl the Investigative Report ("IR'O and 
Tvill not be reiterated The record before me consists of the IR and the parties* submissions, 

CLAIMS 

Whether Complainant was subjected to disarimination on the bases of race (African- 
American) and retaUation (prior EEO activity), when: 

(1) on June 12, 13 & 20, 2002, the Mail Equipment Shop Administration (MES) took 
Complainant off the clock for failing to use a power tool to trouble shoot a piece of 
robotic miachinery without proper training; 

(2) on July 2, 2002, Complainant was issued a 14-day Suspension; 

(3) fixjm July 15 through July 27, 2002, Complainant was denied working overtime. 
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Whetho- Complainant was subjected to discrimination on the bases of age (DOB; 3/9/50), 
sex (male), and retaKadon (prior EEO activity), when: 

(4) on March 4, 2003, management failed to enter into a Last Chance Agreement with 
Complainant- 

Whetfier Complainant was subjected to discrimination on the basis of retaliation (prior 
EEO activity), when: 

(5) on or about March 1 1, 2003^ Complainant was not selected for a Lockmaster positioa 

FINDINGS AND ANALYSES 

A, THE GOVERNING LAW FOR SUMMARY JUDGMENT 

The EEOC^s regulations on summary judgment are patterned after Rnle 56 of the Federal 
Rules of Civil Procedure, which provides that a moving party is entitled to summary judgment if 
there isno g^uirte issue as to anymatmal feet, and the moving party is entitled to judgment as a 
matter of law. There is no genuine issue of material fact where the relevant evidence in the 
record, taken as a whole, indicates that a reasonable factfinder could not return a verdict for the 
non-moving party. Anderson k Liberty Lobby. Inc., All US, 242, 248 (1986); Matsushita Elea 
Indus. Co. V. Zenitk Radio, 475 US, 574, 587 (1986). 

B. UNDISPUTED FACTS 

1 . At the time relevant to this complaint. Complainant was employed by the US. Postal 
Service as a Machine Operator (C), MES. 

2. On June 12, 13, 19, 21 and 25-28, 2002, Complainant refiised to clear jams in the 
Arrow Locter Assembly Machine (ALAM) he was assigned to work otL 

3. On the aforementioned dates Complainant^s supervisor^ Marilyn Washington (African 
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AmericaD, female, DOB: 8/4/52), placed Complainant on Administrative Leave for failure to 
follow her instmctions to clear the jams in the ALAM. After every incident, Washington 
instructed Complainant to return to work the next day and perform his duties. 

4, On July 2, 2002, Complainant leceived a 14-Day Suspaision for failure to follow 
instructions. Specifically, Complainant refused to clear jams in the ALAM he was assigned to 
work on- 

5, Complainant served his suspen^on between July 15 through 17, 2002. 

6, The Agency denied Complainant^s request to work overtime on July 1 5 through 27, 
2002." 

7, The Agency*s Ov^time Desired List for the relevant quarter did not include 
Complalnant^s claim. 

8, Complainant was on suspension during flie dates he requested to work overtime. 

9, The Agency and ComijlainaHt did not ent^ into a Last Chance Agreement 

10, Complainant decUned the ofiTer made by fee Agency during settlanent negotiations 
that took place when Complainant ^ypealed his removal to the Merit Systems Protection Board 
(MSPB), 

C. CONCLUSKW^S OF LAW 

To establish zprima facie case of disparate treatment, a Complainant may demonstrate 
that he/she was treated less favorably than a similarly situated employee outside his/her protected 
group. Fumco Comtr, Corp. v. Waters^ 438 U.S, 567 (1978). Absent comparative data. 
Complainant may also establish Siprima facie case by setting forth sufficient evidence to create 
an mference of discrinunation. Texas Dep't ofCmty. Affairs v. Burdine, 450 U.S. 248, 256 
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(1981), n. 6; McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-03 (1973). 

To establish & prima facie case of disparate treatment in anonselection case, a 

Complainant may show: (I) that he/she is a member ofa group protected from discrimination; 

(2) that he/she ^plied for and was qualified for the position at issue; and (3) that he/she was 
rejected under circumstances which give rise to an inference of nnlawM discrimination, e.g. , the 
Agency coatiniied to seek appUcants or filled the positions withpei^ons who were not members 
of Conrplmnant's protected ffo\jp. McDonnell Dougias Corp. v. Green, 41 1 U.S. 792, 802 
(1973), n.l3: 

A Complainant can establish a prima facie case of age discrimination by showing that: 
(1) he/she is a member of a group protected from discrimination, i.e, age 40 or older; and (2) 
similariy situated individuals significantly younger than Con^lainant were treated more 
favorably. O'Coratorv. ConsoL Coin Caterers, 517U.S. 308 (1996); McDonnell Douglas. 41 1 
U.S. at 802, n, 13; Miller v. Lyng, 660 F. Supp. 1375 (D.D.C. 1987). Complainant can. however, 
establish a.primafaeie case even in the absence of a comparative employee under fee age of 40. 
See O'Connor, 517 U.S. at 312. AdditionaUy, for Complainant to prevail on his/her age 
discrimination claiai» hes/ahe must show that age was a detennining factor in his/her disparate 
treatment, i. a , but for his/her age, he/she would have been treated more fevorably. O'Connor, 
5 17 U.S. at 3 12; Cuddy v: Carmen, 694 F2d 853, 857-58 (p.C. Cir. 1982). 

In order to establish r prima fade case of retaliation^ a Complainant may show that: (1) 
he/she engaged in a statutorily protected EEO activity; (2) the Agency was aware of the EEO 
activitj^ (3) the employer took an adverse employment acti<Mi against'Complainant; and (4) a 
causal connection existe between the EEO activity and the adverse action (e.g., action in question 
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followed thfi protected activity within such a period of time that a retaliatoty motivation may be 
inferred). Burger v. Iron Workers Reinforced RodmenLocaUOJ, S43K2d 1395, 1423 (D.C. Cir. 
1988); McKemta v. Weinberger, 729 F.2d 783, 788, 790 (D.C. Cir. 1984). 

If a prima facie case is e^ablished, tfie burden shifts Xo the Agency to articulate a 
legitimate, non-discriminatory reason for the challenged action. Texas D^'t ofCmty. Affairs v. 
Burdine, 450 US. 248, 253-54 (1981); McDonneU Douglas, 41 1 U.S. at 802. Complainant may 
then show that the explanation offered by the Agency was not die true reason, but a pretext for 
discrimination. Burdine, 450 \SS.2lt25&\McDomielWou^,An U.S. at 804. The ultimate 
burden of persuading the trier of feet that the Agency discriminated against the Complainant 
alwa)^ remains with the Complainant St. Mary's Honor Ctr. v. iKcfcr, 509 U.S. 502, 506-07 
(1993); United States Postal Serv. Bd. of Governors v. Ai^ns^ 460 U.S. 711, 715 (1983). 

^* MES Administratioa's Decisiop to Take Complainant QITflift Clock for Failing tt^ 
Tronbteshoot a Machiae 

Based upon the record before me, I find that Complainant failed to establish ^ prima facie 
case of race discrimination as to fcis issue. Complainant established that he is a m«nber of a 
protected dass (Afiican American), but foiled to show that any similarly situated employees 
outside of his protected groiq> was treated more fevorably by the Agency. Complainant avers 
that Rice Boume is a comparator and fliat he was treated more fevorably by the Agency. 
However, the record shows that Boume (Afiican American) is from the same protected group as 
Complainant and that fhey were both anployed in different positions. Rice is a Maintenance 
Mechanic and Complainant is a Machine Operator. \See IR at 17. hi addition, the record shows 
tiiat Boume has never refused to perform his duties, i.e. clear the jams of the machines he is 
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assig^ed to work on. See JR, AfSd. A & B; Smith k Dep V ofihe Navy, EEOC Request No, 
05931128 (July 7, 1994) (in oixierfortwo or more employees to be considered similarly situated, 
all reievatit aspects of the employees' w^orfc situation must be identical or nearly identical). 
Moreover, Con^lainant did not provide any otha: evidence to create an inference of 
discrimination- 

Complainant also failed to establish ^prima facie case of retaliation as to this issue. 
Con^lainant has not offered any evidence linking hi^ prior EEO activity to the AgHicy*s action, 
especially since his prior EEO activity occurred ^proximately two years prior to the alleged 
discriminatory event The reowd shows that Complainant's previous EEO activity took place in 
September and November of 2000 and flie alleged discriminatory incidents took place during 
2002 and 2003- Because of the ls5)se in time between the EEO activity and the alleged 
discriminatory evQttt, I find that flie Complainmt failed to show a causal connection between said 
dates and that retaliatory ammus cannot be inferred. See Velez v. United States Postal Serv. , 
EEOC Request No. G589Q26S (July 18, 1989) (causaUty element not satisfied where prior EEO 
activity occurred 12 months previously, and responding management official had no real 
mvolvement in the pnot EEO activi^). See oho Clark County School District v. Breeden, 532 
U.S- 268 (2001) (findii^ that Ihiee mcmths betweoi tiie EEO activity and the alleged 
discriminatory act were insuffidCTit to establi^ temporal proximity). Complainant also avers 
engaging in protected activity based on his participation in union activity. However, the 
Commission has consistently held that a reprisal claim based on union activity where the 
Complainant does not aver invoWtmentin EEO matters feils to state a claim under Title VH. 
See Leafy v. Dep 't of the Navy, EEOC Petition No. 03920075 (Feb. 19, 1993). 
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Even assxuning arguendo, that Complainant had established zprima facie ca3e of 
discrimination based on race and reprisal, I find that the Agency ardculaied a legitimate, 
nondiscrinunatory rationale. Marilyn Washington (Black-AinericanXSiipexvisor,M 
& Rqjairs, statol that Complainant was not taken off the clock for failing to use a power tool to 
trouble shoot a piece of robotic machinery without proper training but for feiling to perform his 
assigued duties, IR, Washington Aff- Washington explained that Complainant was not required 
touseapowertool, bntaflatheadscrewdrivo'toclCTrtheminorjamsinthe AL See id. 
Washington states that Complainant was properly trained and that he received thirty days of On 
the Job Training (OJT). See id. Washington added that had Complainant not met the 
reqniremenls to perform the duties of the position, he would not have been selected for the 
position in May 2001 and would have be^i returned to his previous job See id. Washington also 
avers (hat on Jm^ 12, 2002, when the Complainant refused to operate the ALAM^ she had one of 
the most experienced mechanics show Complainant how to clear the jams, but that Complainant 
refused to work on the ALAM stating that during jams was not part of his position description,^ 
See id, Washington attested that on numerous occasions Complairiant refused to clear jams in 
the ALAM and as a consequence, she placed him ou Administrative Leave for failure to perform 
his assigned duties. See id. 

Jessie Banett (Aftican Amedcan), Manager, Lock, Key and Press Shops and Shelby 
Bryant (Afiican American), Supervisor^ Support Services, both stated that Complainant was 
property trained to use a flat h^d screwdriver to clear minor jams in the ALAM, but that he 


^ I note that the Machine Operator (C) Position Description clearly states that an operator 
isr^)onsibleforcIeaiingminCH'jainsinthemachine. See1RztS4l. 
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refused to do his job, S^ IR, Bairett Affi Barrett and Bryant also stated that Complainant was 
placed in his position after a thirty day period where he had to demonstrate that he had the 
required competency and abiHty to perform his tasks. See id Barrett attested that allthe 
Machine Operators in the department receive the same job and safety training necessary to 
operate the ALAM. See id. 

Next^ I find that Complainant was unable to establish that the Ag^cys rationale was 
pretextnal. Complainant avers that he was not trained by the Agency and did not perfottn his 
duties because he was fearfiil for his safety. Althou^ Complainant denies being trained, the 
record contains numerous documents evidencing Complainant's participation in the Agency's 
training sessions- See IR^ pp 65-69, 355-56- Ed Menano stated that he was directed to instruct 
CoQq>lainaDt on how the clear jams in the ALAM and that he provided Complainant with a 
manual explaining how to use the machine. See IR at 49, Moreover, Complainant admits that 
Menano provided him with the materials. Comp. Depo. at 73. Although Complainant claims that 
the m^hines are unsafe fOT employees to use, he stated that he did not see any employees injured 
while woridng on the machme or heard of an employee who required medical attention from 
ALAM related injuries. Comp.Depo-at 18. In feet, the record is devoid of any evidence 
showing that any other anployees who worked with the machine ever complained about its 
safety or refiised to perform their duties based on safety reasons. I therefore conclude, that 
Complainant failed to rebut IhB Agency's profiered reasons for pladng him on Adminisfcrative 
Leave, 
2, The 14^y Suspension 

Based upon the record before me, I find th^ Complainant failed to establish a prima facie 

8 
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case of race discriinimtion as to fliis issue. Complainant estabKshed that he is a member of a 
protects class (Afiican American), but feiled to show any simiiarly situated employees outside 
ofhisprotectedgroupthatwer&treatedmore favorably bytheAgency, Smithv. DepHoftJie 
Navy, EEOC Request No, 05931 128 (July 7, 1994) (In order for two or more employees to be 
considered similarly situated, all relevant aspects of the employees' work situation must be 
identical or nearly identical). Complainant also feiled to provide any other evidence to create an 
inference of discrimination, Likevrise; and for the same reasons stated in Section 2 of this 
Decision, Complainant also feiled to establish ^piima facie case of retaliation as to this issue. 
See Section 2, supra, 

iEven assuming arguendo^ that Complainant had estabUshed ^prima facie case, I find that 
the AgCTcy articulated a legitimate, ncmdiscriminatory ratiraiale. Washington stated that she 
issued the Omiplainant a 14-day Suspension because of Complainant's failure to follow 
instructions and p^omi his duties, IR, Washington AfE Wadimgtan also states that 
Complainant continuously refiised to clear the jams on the ALAM, which was part of his position 
duties. See id. 

Subsequoitly, Complainant was unable to establish that the Agency's rationale was 
pretextual. Complainant did notrefiite the Agency's articulation, but simply claims that the 
Agency suspended him for 14 days because of his race and in retaUation for prior EEO activity, 
without offering any cvideaace oilier than his uncorroborated conclusory assertions. Green v. 
Dalton, 164F.3d 671, 675 (D.C, Cir. 1999) (conclusory statements are msufficient to defeat 
summary judgment, which is to weed out insufficiently meritorious claims), Iji addition, the 
record diows that Complainant was insubordinate and re&sed on many occasions to clear the 
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jams in the ALAM, which is clearly part of his assigned duties. See IR at 34 1 . 
3. Denial of Overtime Wort 

Based upon the record before me, I find that Complainant failed to establish 2i prima fade 
case of race discrimination as to tins issue. Complainant established that he is a member of a 
protected class (African American), but ftiled to identifyevcn one similarly situated employee 
who was treated more fevorably by the Agency. In iact, the record shows that all the employees 
p^mitted to work overtime at the time relevantto this complaint are fiom the same protected 
group as Complainant See IR at 18; SmUh v. D^'t irftheNavy, EEOC Request Na 0593112S 
(July 7, 1994) (in order for two or more employees to be considered similarly situated, all 
relevant aspects of the employees' wo± situation must be identical or nearly identical), hi 
addition, the employees who were permitted to work overtune where included in the Agency's 
Overtime Desired List, however. Complainant was not. See id. Complainant has also failed to 
establish a.prima facie case of retaliation for the same reasons already stated in Section 2 of this 
Etecision- See %^^on2^ supra. 

Even assuming arguendo, that Complainant had established aprima facie case, I find that 
the Agency articulated a legitimate, nondiscriminatoiy rationale for its action. Washinglon stated 
that Complainant was not allowed to work ovealime^ because he was not on the Overtime 
Desired list and was not eligible for any overtime during the relevant period IR, Washington 
AfF. WashmgtDo ejqplained that Complainant was not eligiWe for overtime work because he was 
on suspeasion during the time he requested overtime woric (ftom July 15 through 20, 2002).^ See 
id. Barrett also added that Complainant did not si^ the Overtime Desired List volunteering to 


' At the time, OHnplaihant was serving bis 14-day Suspension. 

10 
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work overtime and fliereforE, was not included in the list during the relevant woifc quarter. IR, 
BarrettAff. 

Complainant foiled to present any evidence to show that the Agenc/s artiodated reasons 
are pretextual. I also find that, aside fomi Complainant's conclusoiy and uncoiroborated 
assertions, the record is devoid of any evidence showiaig pretext as to diis issue. Green v. 
Dalton, 164 F.3d 671, 675 (D.C. Cir. 1999) (conclusory statements are insufficient to defeat 
summary judgment, which is to weed out insufficiently meritorious claims). 
'** Manas^mMit's Failure to Fnfer Into a Lart fh ^ ce Agregm^n* with Com plaiB.»r 

Based upon the record before me, I find that Complainant failed to establish ^ prima fade 
case of race discrimination. Complainant failed to cite any simflarly situated employees outside 
of his protected group that were treated more fevoiably by the Agency. Snath v. Dep'tofthe 

ATovy, EEOC Request No. 05931128 (July 7, 1994) (in order for two or more employees to be 
considered similarly situated, all relevant aspects of the employees' work atuation must be 
identical or nearly identical). Complainant argues that several employees were removed for 
cause for offenses committed, but were lata: reinstated pursuant to last chance settlement 
agreements. However, the record is devoid of any information showing that the comparators 
offered by Complainant eng^ed in conduct (or committed offenses) similar to that of 
Complainant's for feilure to follow instructions, fa feet, the record indicates that one of the 
comparators did not enter into a Last Chance Agreement, hot entered into a settlement agreement 
with the Agency. IRat26. In addition,, the three comparators offered by Complainant were 
disciplined for attendance issues, not insubordiDation. IRat26. 

As to Complainant's claim of retaliation, I find that Complainant has established aprima 

11 
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facie case of retaliation. Complainant has demonstrated that he engaged in prior protected 
activity by filing a complaint of discrimination; the Agency did not enter into a Last Chance 
Agreemat with him; the relevant management officials were aware of Complainant's protected 
activity; and a causal connectian may exist between the EEO activity and the adverae action. The 
adverse action relevant to this issue took place on March 4, 2003, aiier Complainant had filed the 
present complaint in December 1 1, 2002. Because the alleged discriminatory action in question 
followed the protected activity within such a short period of time, a retaliatory motivation may be 
inferred, Bergerv. Iron Worh^s Reinforced Rodmen Local 201^ 843 F^d 1395, 1423 (D.C Cir. 
l9U)\M€Kenna v, Weinberger, 729 F^ 783, 788, 790 (D.C Cir, 1984). 

Nex^ I find that the Ageiicy articulated a legitimate, nondiscriminatory rationale for iis 
action* Bryant stated that the Agency tried to offer a Last Chance Agreement to the Complainant, 
which oflFered ComplainaDt a chance to retum to his career and quahfy for retirement IR, Bryant 
AfiE Bryant explained that the Last Chance Agreement was offered to Complainant as part of 
settlement negotiations during an appeal filed by Complainant with the MSPB and that 
Complainant chose not to accq>t the Ag^icy's offer. See id. 

I alsa find that Complainant was nnahle to estabUsh that the Agency's rationale was 
pretextual. What the record does show is that the Agency made an offer for a Last Chance 
Agreement and that the parties did not concur on the tcnns of the agreement. Complainant did 
not refiite the Agency's articulation, but simply claims that the Agenc/s reason for not entering 
into an agreement with hini is his involvement with union. Complainant, however, makes his 
arguments without offering any evidence other than his uncorroborated conclusory assertions. 
Greeny, Dalian^ l64FJd671,675 (D.C, Cin 1999) (conclusory statements are insufficient to 

12 
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def^t summary judgmfflit, which is to weed out insufficiently maitorious claims). 

5. CompIainant^s Nonselection 

Based upon fhe record before me, I find that Con5)lainant foiled to established 2i prima 
fade case of race, sex and age discrimination. Complainant has shown that he is a member of 

several i»Dtected groups (Afiican American, male, DOB: 3/9/50 ); that he applied for and was 

qualified for fhe position;^ and fhat he was not selected by the Agency. 

I also find that Complainant has established Ajmrnafade case of retaliation. 

Complainant has demonstrated that he engaged in prior protected activity by filing a complaint of 
discriminatiott; the Agency did not select him for the Locfcmaker position; the relevant 
management officials were aware of Complainant's pretected activity; and a causal conna;tion 
may exist between the EEO activity and the adverse action. The adverse action relevant to this 
issue took place on March 26, 2003 (when Complainant was informed of the nonselection) and 
after Complainaiit had filed die present con^laint in December 1 1, 2002. Because the alleged 
discriminatory action in questiosn followed the protected activity widrin such a short period of 
time,3retailiatorymotivationmay be inferred. Bergerv.Jrcm Workers Reinforced Rodmen Local 
201, 843 F.2d 1395, 1423 (D.C. Cir. 1988); McKenna v. Weinberger, 729 F.2d 783, 788, 790 
a>,C. Cir. 19S4). 

Next, I find that the Agency articulated a legitimate, nondiscriminatory rationale for Hie 
nonsedection. Bryant stated that pursuant to Article 41 , Section 2.G.I., the vacancy was posted as 
"Best Qualified," IR, Bryant Aff. Bryant added that the selection was made based on the highest 


^ For purposes of this Summary Judgment decision, I will assume tiut Complainant is 
qualified fi)r the position. 

13 
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amount of points given by a Review Committee. See id: John Worth (Caucasian, male. DOB : 
3/27/48), Program Manager, stated that Complainant was not eligible for the Lockmaker position 
because Complainant had been effectively removed fiom the Postal Service when the selection 
was made. IR, Worth Aff. Worth explained that Washington (Complainant's supervisor) had 
issued Complainant a Proposed Notice of Removal <m July 1, 2002 and that on August 20. 2002, 
CtMnplainant was issued a Letter of Decision upholding that proposed notice with an effective 
removal dateofAugust30,2002. Seeid. 

Subsequently, Complainant was unable to establish that the Agency's rationale was 
pretextual. Complainant argues that he was better qualified than the selectee. In a non-selection 
case, pretext may be demonstrated where the complainant's quaJifications are shown to be plainly 
superior to those of the selectee(s). Bauer v. Bailor, 647 F.2d 1037, 1048 (lOth Cir. 1981). To do 
so. Complainant would have to show that his education and work experience were so plainly 
superior to the sdected candidate "as to virtuaUy jump off the page and slap us in the face." 
0<hm V, Frank, 3 F.3d 839 (5* Cir. 1993); See Dobson v. Dep 't of Interior, EEOC No. 
01933095 (June 30, 1994). Complainant, however, has not produced any evidence showing that 
he was better qualified for the position. Rather, the reconi shows that Complainant was not even 
etigible for cosnsideration based on his removal fiom the Agency. Additionally, Complainant has 
failed to present any other evidence to show pretext. In fact, when Complainant was asked why 
the selectee was cbos^ over him, he replied that the selectee was chosen because management 
had retdistion issues against him and "disliked" him without presenting any evidence in support 
of his contentioas. C(»iq). Depo. at 102-103. See Green v. Dalton, 164F.3d 671, 675 (D.C. Cir. 
1999) (conclusory statements are insufBcient to defeat sommaiy judgment, which is to weed out 
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insuffidently meritorious claims). 

DECISION 

For the reasons set foitb above, I find that Simunary Judgment is appropriate and that 
Complainant failed to produce evidence that could i^ove that the Agracy discriminated against 
him. 




Frances del Toro 
Adnunistrative Judge 
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NOTICE TO THE PAHTIF,S 
TO THE AGENCY: 

Within forty (40) days of receiving this decision and the hearing record, you are required to issue 
a final order notifying the c<Hr^Iainant whether or act you will folly implement this decision. 
You should also send a copy of yoar fin^ order to flie Adminislrative Judge. 

Your final order must contain a iMtice of flie conqjlainant's right to appeal to the OiBce of 
Federal Operations, the right to file a civil action in a federal district court, the name of the 
proper defendant in any such lawsuit, the right to request the appointment of counsel and waiver 
of court costs or fees, and the ^jplicable time limits for such appeal or lawsuit. A copy of EEOC 
Form 573 (Notice of Appieal/Petition) most be attached to your final order. 

If your final order does not fiilly implement this decision, you must simultaneously file an appeal 
with fixe Office of Federal Operations in accordance with 29 C.F.R. 1614.403, and append a copy 
of your ^fcal to your final order. &er EEOC Management Directive 1 10, November 9, 1 999, 
Appendix O. You must also con^ly with the Interim Relief regulation set forth at 29 C F R 
§ 1614.505. 

TO THE COMPLAINANT: 

You m^ file an appeal with the Commission*? Office of Federal Operations when you receive a 
final order fiom the agaicy informing you whether the agency will or will not folly implement 
ttus decision. 29 C.F.R. § 1614.1 10(a). From the time you receive the agency's final oider, you 
will have fliirty (30) days to file an appeal. If the agency fails to issue a final order, you have the 
tight to file your own zf^esl any time after the conclusion of flie agency's (40) day period for 
issuing a final order. See EEO MD-1 1 0, 9-3, In dther case, please attach a copy of this decision 
with your ^peaL 

Do not send your ^ipeal to the Admimsttafive Judge. Yoiir a^jpeal must be filed widt die Office 
of Federal C^fer^cms at flie address set fbrfla below, and you must send acopy of your appeal to 
the agency at the same time that you file it with the Office of Federal Operations. In or attached 
to your appeal to the Office of Federal Operations^ you must certify Ihe date and method by 
which you sent a copy of your ^jpeal to the agency. 


WHERE TO FILE AN APPEAL: 

All appeais to the Commission must be filed by mail, hand delivery or ^csimile. 
BYMAIt: 
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Director, OfBce of Federal Operations 

Equal Employment Oppartunity Commission 
P.O.Box 19848 
WashmgtOD, D.C. 20036 

BY PERSONAL DELWKR Y- 

Etirector, Office of Federal Operations 
Equal Employmait Opportunity Commission 
1801 L Street, NW 
Washington, D.C. 2050? 

BYFACSTMTT.P: 

Number (202) 663-7022 

Facsimile transmissio?ts of more than tm (10) pages will not be accepted. 

COMPLIANCE WITff A N AGErfCV FINAL ACTTON 

Pursuant to ^9 CJ.IL § 1614.504, an Bgency^s final action tbal has not been the subject of an 
^>peal to the Commissian or a civil action is binding on the agency. If the complainant beKeves 
aat the agency has feiled to comply with the tains of fliis decision, the complainant shaH notify 
the agency's EEC Dnectw. in writing, of the aUeged nwicompKance within 30 days of when the 
oon^lamant knew or should have known of the alleged noncompliance. The agency shall 
resolve the matter and respond to the complainant m writing. If the agency has not responded to 
the complainant, m writing, or if the complainant is not satisfied with the agency's attempt to 
resolve the matter, the complainant may appeal to the Commission for a determination of 
whether the agency has compUed with the terais of its final action. The complainant may file 
«ach an ^eal 35 days after serving the agency with the allegations of non-compliance, but must 
file an appeal within 30 d^ of receiving the agency's detennination. A copy of the appeal must 
be served on the agaicy. and the agency may submit a response to the Commission within 30 
days of receiving the notice of appeal. 
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